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SMITH, PRESIDING JUSTICE, FOR THE COURT:
1. A naurd faher, A.G., gopedsfrom adecison of the Chancary Court of Lee County finding him
to be an unfit parent and awvarding custody of hissix-year-old son, M.A.G., to M.M. and F.M. (cugtodid
parents), rdaives of M.A.G.’s deceased mother. The Chancellor aso ordered child support to be pad
by A.G. and dlowed him reasonable vidtation. Finding no reversble eror, we afirm the Chancdlor's
judgment.

FACTS

2. MAG.isthebidogicd childof A.G.and PR. Helivedwith hisnaturd parentsfrom hishirth until

P.R’sdesthon Augud 18, 1998. A.G. wasarested for themurder of P.R. and their five month-old child,



B.G., and he was incarcerated from Augug;, 1998 to February, 1999. All arimind charges againg him
were dropped. During A.G.’sincarceration, M.A.G. eventudly came to live with the custodid perents.
The cudtodid parents sought permanent cugtody of M.A.G,, dleging A.G. is an unfit parent.  After his
release from incarceration, A.G. atempted to regain custody of his son. A.G. was granted temporary
supervised vistation with M.A.G. by the Chancdllor on September 28, 1999.
13.  Thetrid focused on A.G.'s behavior prior to his incarceration. Witnesses testified thet A.G.
abused drugs and doohal, abused P.R., and provided little mord leadership to his family. There was
tesimony that hiscontinued drinking after being rd eased fromjail led to aconviction for public drunkenness
in December, 1999. There was some evidence he exposed M.A.G. to doohadl, in violation of the
September 28 order. Therewasdsotesimony that heexposed M.A.G. to sexud activity during vigitation,
i.e., he bathed with his girlfriend while his son was in the house, and M.A.G. witnessed A.G.’s nephew
having sex with his girlfriend. The Chancdlor found A.G. to be an unfit parent, awarded cugtody to the
custodia parents, and granted A.G. reasonablevisitation. Aggrieved, A.G. goped sandraisesthefollowing
issues
l. WHETHER THE CHANCELLOR ERRED ASAMATTER OF LAW
BY USING THE ALBRIGHT FACTORS TO DETERMINE
CUSTODY INA DISPUTE BETWEEN A NATURAL PARENT AND
A THIRD PARTY.
. WHETHER THE CHANCELLOR ABUSED HER DISCRETION IN

APPLYING THE ALBRIGHT FACTORSTO THE FACTSIN THIS
CASE.

STANDARD OF REVIEW

4. Thereisadenovo gandard of review for questionsof lav. Mason v. State, 781 So. 2d 99, 100

(Miss. 2000) (ating Miss. Transp. Comm’'n v. Fires, 693 So. 2d 917, 920 (Miss. 1997)). Where



a chancdlor has gpplied the correct legd sandard and miakes a finding of facts which is supported by
ubstantid evidence, this Court will not reverse her decison. Touchstone v. Touchstone, 682 So. 2d
374, 377 (Miss. 1996).

DISCUSSION

l. WHETHER THE CHANCELLORERRED ASAMATTER OFLAW

BY USING THE ALBRIGHT FACTORS TO DETERMINE

CUSTODY INA DISPUTE BETWEEN A NATURAL PARENT AND

A THIRD PARTY.
%. A.G. dlegestheChancdlor erred by usngthe Albright factors, Albright v. Albright, 437 So.
2d 1003, 1005 (Miss. 1983), to determine cugtody in adigoute between anaurd parent and athird party.
It istrue that thereis a presumptionthat anatura parent isthe proper custodian for their child. Logan v.
Logan, 730 So. 2d 1124, 1125 (Miss. 1998). However, it has been stated many times that this
presumption can be overcome by adear showing that the parent isunfit. 1d. (ating Sellersv. Sellers,
638 So. 2d 481, 485 (Miss. 1994)). See also McKee v. Flynt, 630 So. 2d 44, 46 (Miss. 1993);
Carter v. Taylor, 611 So. 2d 874, 876 (Miss. 1992); Bubac v. Boston, 600 So. 2d 951, 956 (Miss.
1992); Moody v. Moody, 211 So. 2d 842, 844 (Miss. 1968). In fact, Miss. Code Ann. § 93-13-1
(1999) dates in patinent pat: “[I]f any father or mother be unauitable to discharge the duties of
guardianship, then the court, or chancellor in vacation, may gppoint asuitable person ...~

6.  Asfarback as1929, this Court hasheld that when one parent dies, the other parent hasaright to
the child'scustody until there has been abandonment or theliving parent hesforfeited that right by immora
conduct. Stegall v. Stegall, 151 Miss. 875, 119 So. 802, 803 (1929). More recently, this Court has
ruled unfitness may be shown by (1) abandoning the child; (2) behaving soimmordly asto be detrimenta

to the child; or (3) being unfit mentaly or otherwise to have custody of the child. Carter, 611 So. 2d a



876 (dting Rodgersv. Rodgers, 274 So. 2d 671, 672 (Miss. 1973)). See also Bubac, 600 So. 2d
a 956; Rutland v. Pridgen, 493 So. 2d 952, 954 (Miss1986). Despite A.G.’ scontention otherwise,
the Chancdlor dearly found himto be an unfit parent. Only &fter this determination had been mede, did
the Chancdlor fallow the Albright factorsto decide M.A.G.’ s best interest. While this Court has not
established the Albright factors asates for the fitness of a parent, the mere mention of these factorsin
showing A.G. anunfit parent doesnot condtituteerror. Indeed, the Chancdlor specificaly saied that A.G.
was unfit, and her reasons for this condusion were carefully laid out.  Clearly, however, afinding of
unfitness is necessary to award custody to athird party againg anaturd parent and must be done before
any andyssusng the Albright factorsto determine the best interests of the child.

7. Here, the Chancdlor gpplied the proper legd sandard for deciding custody between a naturd
parent and athird party, i.e, afinding of unfitnessisrequired beforeathird party can beawarded custody.
Thus, our correct dandard of review isabuse of discretion. Touchstone, 682 So. 2d & 377. Sincethis
decree deprivesanaurd parent of the custody of hischild, wehavereviewed therecord with care. There
wassubgantid evidenceof drug and dcohaol abuse- a timesinthe presenceof M.A.G. Therewereerors
of judgment by A.G. such asrenting a horror movie to weatch with his son when the sx-year-old M.A.G.
thought A.G. had killed hismather and brother with abasebdl bat. Therewasevidenceof drunkendriving
by A.G.withM.A.G.inthecar. A.G. exposed M.A.G. to sexud Stuations. A.G. threatened and abused
PR. A.G.wasinvolved in sexud rdationshipswith married women - oncein the presence of her husbend
- andwaspromiscuous. A.G. never reported hislive-in girlfriend and their five-month-old son missing efter
they werekilled. We condude thet the Chancdllor did not abuse her discretion in finding A.G. to be an

unfit parent.



Il. WHETHER THE CHANCELLOR ABUSED HER DISCRETIONIN

APPLYING THE ALBRIGHT FACTORSTO THE FACTSIN THIS

CASE.
8. Inchild cusody matters, review by this Court is “quite limited in thet the Chancdlor must be
menifesdly wrong, dearly erroneous, or goply an eroneous legd sandard in order for this Court to
revae” M.C.M.J.v.CE.J., 715 S0.2d 774, 776 (Miss. 1998) (quoting Wright v. Stanley, 700 So.
2d 274, 280 (Miss. 1997)). WhereaChancdllor has gpplied the correct legd standard and medefindings
of fact which are supported by subgtantia evidence, thisCourt will not reverseher decison. Touchstone,
682 So. 2d a 377. The Chancdlor determined A.G. wasan unfit parent. The Chancdlor thenintdligently
and thoroughly evauated what wasin M.A.G.’s best interests according to the Albright factors This
Court will not disturb a chancdlor’s ruling when it is supported by subgtantid evidence. 1d.; Smith v.
Jones, 654 So. 2d 480, 485 (Miss. 1995); Cooper v. Crabb, 587 So. 2d 236, 239 (Miss. 1991). The
eventsand traits discussed above were some of thefactorsthe Chancellor examined when she determined
it wasin M.AA.G.'s bedt interest to remain in the cugtody of the custodid parents. She o pointed to
superior parenting skills fresdom from employment respongiilities for FM., the mord fitness of the
cudtodid parents, and the gahility of home environment in awarding custody to the custodia parents. The
Chancdlor’ s decison was supported by the evidence, and it waas not an abuse of discretion.

CONCLUSON

9.  Wefind no reversble eror in the Chancdlor' s finding A.G. unfit and explaining her reesons for
doing S0 inasubsquent Albright andyss Wefind no revershle eror in the Chancdlor' sdedsonin
awarding custody to the custodia parents and setting child support payable by A.G. and in dlowing

reesoneble vigtation with A.G. Therefore, we afirm the Chancdlor’ sjudgment.

110. AFFIRMED.



PITTMAN, CJ., WALLER, COBB, CARLSON AND GRAVES, JJ., CONCUR.
McRAE,P.J.,.DISSENTSWITH SEPARATEWRITTENOPINIONJOINEDBY EASLEY,
J. DIAZ, J.,NOT PARTICIPATING.

McRAE, PRESIDING JUSTICE, DISSENTING:

111. Themgority of thisCourt and thetrid court fall to give adequate cong deration to thelong-standing
presumption and public palicy of this Sate that custody of achild isbest givento the naturd parent abosent
a dear showing that the naturd parent is unfit. Since the evidence presented does not dearly show the
neturd father, A.G., isan unfit parent, the order of the Chancery Court should be reversed and the case
remanded. The parties can dways review the Stuation a alater dete. For thisreason, | dissant.

112. Asdated by the mgority, thereis a presumption that anaturd parent isthe proper custodian for

hisher child. Logan v. Logan, 730 So.2d 1124, 1125 (Miss. 1998). The reasoning behind such a

presumption has been articulated asfollows

[H]uman experience has demondrated that as a generd rule parentd love and sdlicitude

for the childswefare are the best guarantee that it will be properly cared for and trained

for that gation in life for which it will likely be best fitted. The presumptionindl casesis

that the child's parentswill love it most and care for it better than anyonedse anditisin

the best interest of the child to leave it in the custody of a parent.
Id. a 1126 (ctations omitted). To thisend, "[i]n order to overcome this presumption, there mugt be a
clear showing that the parent is unfit by resson of immora conduct, abandonment, or other
arcumgances which dearly indicate that the best interest of the child will be served in the custody of
another” 1d. (emphadsadded & ditations omitted).
113.  Looking & the evidence presented, there hasbeen no dear showing that A.G. isan unfit father or

that it would not be in the best interest of his child to be restored to his custody. The only evidence



allegedly rdied upon by the mgority and the Chancdlor in support of denying A.G. custody can be
summarized asfalows

1 A.G.'s sevenrmonth day in jal before the dismisal of aimind charges
agang him;

2. Alleged doohal abuse of A.G,
3. A.G.'sconviction for public drunkenness
4. A.G. allegedly giving dcohd to hisminar child;

5. A.G.'salleged sexud adivity in his home while his minor child was
vigting; ad

6. Theminor childsalleged|y having seen hiscousin and cousn'sgirlfriend
having sxin A.G.shouse

Theseingances, even combined, can hardly condlituteadear showingasmost wer e unsubstantiated
allegations. The only two which could be proven were A.G.’s seven- month Say in jal pending the
dismissa of aimind chargesand hisconviction for public drunkenness. Theseven-monthincarceration can
herdly be hdd agang A.G. asthe charges againg him were dismissed.

14.  The evidence presented does not add up to aclear showing that A.G. isan urfit father. For this
reason, | dissent.

EASLEY, J., JOINSTHIS OPINION.



